
 

 

July 7, 2016 
 
 
 
CC: PA:LPD:PR (REG-108060-15) 
Room 5203 
Internal Revenue Service 
P.O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 
 
Re: Proposed Treasury regulations under Internal Revenue Code Section 385 
 
Dear Sir or Madam: 
 
The Association for Financial Professionals (AFP) is pleased to submit its comments 
on proposed regulations issued pursuant to Section 385 of the Internal Revenue 
Code on April 4, 2016 (the “proposed regulations”). AFP members have serious 
concerns about the proposal, which would overturn longstanding tax policy and 
well-established case law. The proposal would significantly increase the cost of 
doing business for American companies, creating obstacles to much needed 
investment, job creation and economic growth.  
 
The Association for Financial Professionals’ membership includes more than 16,000 
financial professionals, employed by more than 5,000 corporations and 
organizations. We represent a broad spectrum of financial disciplines at 
organizations generally drawn from Fortune 1000 companies across all industries, 
including manufacturing, retail, energy, financial services, education and technology. 
As financial professionals are responsible for cash and liquidity management 
operations within their respective businesses, the proposed regulations would have 
a direct effect on the routine duties and subject expertise of our membership. 
 
A core function of corporate treasury is to redeploy cash generated by one member 
of the affiliated group to fund operations of other group members. This function is 
foundational to business development and entrepreneurial pursuits. Multinational 
businesses efficiently redeploy cash through a variety of internal cash management 
techniques, including cash pools and intercompany loans. Recently proposed 
regulations would create prohibitive tax costs and complexities with respect to 
these arrangements, impairing their effectiveness and potentially upending the cost-
effectiveness of the practice.  
 



 

 

The proposed regulations are intended to limit the effectiveness of certain tax 
planning techniques by recharacterizing certain related-party financings as equity, 
even where the financing is in the form of straight debt instruments. Although the 
proposed regulations identify targeted transactions, the rules would apply generally 
to recharacterize as equity a number of related-party financings that routinely arise 
in the ordinary course of business operations, both domestically and internationally. 
Cash pooling arrangements allow a multinational enterprise to deploy liquidity 
across its various operating subsidiaries, while minimizing both the aggregate cash 
balances needed and external funding costs. In larger multinational enterprises, 
these cash pools often are tiered, sometimes with affiliates directly participating in a 
local country cash pool, which participates in a regional cash pool, which in turn 
participates in a global cash pool. Companies utilize these practices to concentrate 
cash to better manage foreign exchange, achieve economies of scale with very 
limited or small staffs, and reduce various risks (e.g., liquidity, counterparty, interest 
rate, reinvestment) to the organization through better visibility and management of 
their cash.  
 
In a cash pooling arrangement, when positive cash amounts are transferred from an 
affiliate’s account to the account of the cash pool leader, that transfer generally is 
recorded pursuant to standard facility documentation as a loan to, or deposit with, 
the entity that owns the cash pool leader account. If, however, the affiliate currently 
is in a net borrowing position with the cash pool, the cash transfer is recorded as a 
repayment against that borrowing. When cash is transferred automatically from the 
cash pool leader account to cover an overdraft in an affiliate’s account, that cash 
transfer is recorded as a loan to that affiliate. Because these sweeps can occur on a 
daily basis among dozens or hundreds of affiliates, the corporation serving as the 
cash pool leader may enter into dozens or hundreds of related-party funding 
transactions per day, and hundreds or thousands of related-party funding 
transactions per year. These loans are well documented, often structured with 
market rates of interest income/expense applied, have established credit 
parameters for setting rates for the entities involved, and maintain strong 
adherence to loan maturities with a built-in review process. 
 
The potential application of the proposed regulations to internal cash management 
practices would create significant problems. The per se recharacterization rules can 
be triggered in innocuous circumstances. Once triggered, the recharacterization of 
debt into stock creates an array of tax issues, ranging from lost foreign tax credits to 
taxable contributions, taxable reorganizations, and noneconomic subpart F income. 
In the context of global cash management systems, these consequences do not 
remain confined to the source of the transaction. Instead, due to the volume of 
transactions entered into by the treasury centers and participants, these 



 

 

consequences have the potential to affect the entire system and all of its 
participants.  
 
Once a borrowing from a cash pool is recharacterized as equity under either the 
general rule or the funding rule, the repayment of that borrowing typically will be 
characterized as a distribution which will result in a recharacterization of 
subsequent borrowings under the funding rule. In addition, once the loan to one 
affiliate from the cash pool is recharacterized as equity, the cash pool will be 
considered to have acquired equity of an affiliate, which results in the deposits it 
takes from other affiliates being recharacterized as equity under an iterative 
application of the funding rule.  
 
These technical interactions would have been very difficult for the drafters of the 
proposed regulations to have anticipated, and the consequences of these 
interactions are surely unintended. Therefore, the Association for Financial 
Professionals asks that Treasury reconsider the approach to the proposed 
regulations to determine whether the stated policy goals can be achieved in a 
manner that does not cripple the everyday treasury operations of multinational 
enterprises. If these critical operations cannot be protected through either 
exemption from or modification of the proposed regulations, we ask that Treasury 
recognize the significant disruption the proposed regulations would create and 
change the effective date for the proposed debt-equity recharacterization rule from 
applying to debt instruments that are issued on or after April 4, 2016, and instead 
apply the rule to debt instruments that are issued no less than 90 days after the date 
that the proposed regulations are finalized.      
  
We appreciate the opportunity to provide our thoughts on this set of proposed rule 
changes. If you have any questions about our comments, or would like to include 
testimony from one or more corporate treasurers at your July 14 public hearing, 
please contact me at 301.961.8872 or jglenzer@AFPonline.org. 
 
Respectfully, 
 
 
 
Jeff A. Glenzer, CTP 
Vice President & Chief Operating Officer 
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